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In the United States Circuit Court of Appeals^ Ninth

Circuit,

UTAH-NEVADA COMPANY (a Cor-

poration
)

,

Appellant,

vs. ) No. 1267.

JOSEPH R. DE LAMAR,

Respondent.

Statement of the Errors on Which Appellant Intends to Rely.

1. The Court below erred in denying appellant's mo-

tion to remand said cause, and in entering the order of

Julv 19, 1902, denvino^ said motion.

2. Said lower Court erred in exercising jurisdiction

over said cause.

PARTS OF THE RECORD WHICH APPELLANT
THINKS NECESSARY FOR THE CONSIDERA-

TION OF SAID ERRORS.

1. The original complaint in said cause, filed in the

Superior Court in and for the City and County of San

Francisco, State of California, upon February 12, 1903,

Tr., pp. 1 to 4.

2. Petition for removal of cause, pp. 4 to 9.

3. Order transferring cause, p. 10.

4. Notice of motion to remand cause, pp. 13, 14.
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5. Order denying motion to remand cause, p. 15.

6. Notice of motion that plaintiff replead, pp. 11, 12.

7. Bill in equity, pp. 16 to 80.

8. Decree, p. 96.

9. Petition for allowance of appeal, p. 127.

10. Assignment of errors, pp. 128-129.

11. Order allowing appeal, p. 180.

Dated this 8th day of November, 1905.

HOUX & BARRETT,

Solicitors for Appellant.

To the Clerk of said Circuit Court of Appeals, and to

Joseph R. De Lamar, Respondent, and his Solicitors,

E. S. Pillsbury, Esq., et al.

Received a copy of the within statement this 8th day

of Nov., 1905.

PILLSBURY, ]\MDISON & SUTRO,

Per W. T. B.

Attorneys for —

[Endorsed] : No. 1267. In the United States Circuit

Court of Appeals, Ninth Circuit. Utah-Nevada Com-

pany (a Corporation), Appellant, vs. Joseph R. De

Lamar, Respondent. Statement of Errors and Parts of

Record. Filed Nov. 9, 1905. F. D. Monckton, Clerk.



vs. Joseph R. Be Lamar,

In the United States Circuit Court of Appeals, for tlw Ninth

Circuit.

a .-i^- r *' «• .r r

UTAH-NEVADA COMPANY (a Cor-\

poration),

Appellant,

vs. ) No. 1267.

JOSEPH Pv. DE LAMAR,
Respondent.

Designation in Writing of Additional Parts of Record Which

Respondent Thinks JVIateria! and Objections by Respond-

ent to the Printing of Certain Papers Designated by the

Appellant.

To Frank D. Monckton, Esq., Clerk of the United States

Circuit Court of Appeals, for the NintJi Circuit.

Sir: First. Joseph R. De Lamar, the respondent in

the above-entitled action, hereby designates the follow-

ing additional parts of the record in the above-entitled

action which he thinks material for the consideration of

the errors on w^hich the appellant has stated that it

intends to rely

:

1. Answer to bill, pages 52 to 74 of the record.

2. Enrollment, pages 94 and 95 of the record.

3. Praecipe for transcript on appeal, page 133 of the

record.

4. Certificate to record on appeal, pages 134 and 135

of the record.
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Second. The respondent does not consent, and hereby

objects, to the printing of numbers '%'' '%'' '%'' ^'4/'

^^5" and "6,'' of the '^parts of the record which appellant

thinks necessary for the consideration of said errors/^

and being contained in the record herein, as the same

has been filed in your office, as follows, to wit:

No. "1"—pages 1 to 4 thereof;

No. "2'^—pages 4 to 9 thereof;

No. ^'3''—page 10 thereof;

No. "4"—pages 13 and 14 thereof;

No. ^^"—page 15 thereof;

No. "6"—pages 11 and 12 thereof;

and hereby requests you not to print said numbers "1,"

^%" '%'' '%'' ^^5'' and "6.''

The respondent bases his objection and makes this

request upon the ground that each and all of the said

numbers "1," '%'' '%'' ^%'' ^'5" and '^6" are not a part of

the record in the above-entitled cause.

Dated San Francisco, Cal., November 18th, 1905.

Yours very respectfully,

JOSEPH R. DE LAMAE,

Respondent.

PILLSBURY, MAOrSON & SUTRO,

Attorneys for Respondent.

[Endorsed] : No. 1267. U. S. Circuit Court of Appeals

for the Ninth Circuit. Utah-Nevada Company, Appel-

lant, vs. Joseph R. De Lamar, Respondent. Designation

in Writing of Additional Parts of Record which Re-
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spondent thinks Material and Objections by Respondent

to Printing of Certain Papers Designated by Appellant.

Filed Nov. 18, 1905. F. D. Monckton, Clerk.

Jn the Superior Court of the City and County of San Fran-

ciscOj State of California.

UTAH-NEVADA COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOSEPH R. DE LAMAR,
Defendant.

Complaint.

Plaintiff complains of defendant, and alleges:

I.

That the Utah-Nevada Company is a corporation, or-

ganized and incorporated for the purpose, among other

things, of dealing in real property, including mining

claims, and operating, working and developing the same

and acquiring stock in other corporations and was such

corporation at all the times hereinafter mentioned.

11.

That on the 10th day of April, 1894, one Isaac E.

Blake was the owner of a contract for the purchase of

that certain mining claim and real property situated

in Lincoln county. State of Nevada, and more particu-

larly described as follows, to wit, the mining claims
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known as the "Monitor" and "Jim Crow" mining^ claims

in what is now known and described as "De Lamar,"

Lincoln county, Nevada. '

IIL

That while the said Blake was the owner of said con-

tract to purchase, and said contract had not expired and

was in full force and effect, said defendant, De Lamar,

agreed with said Blake, for a valuable consideration,

that together with said Blake, he would acquire, own,

work and operate for the purpose of abstracting miner-

als therefrom the said mining property, and to incorpor-

ate a corporation for the purposes of acquiring, owning,

working and operating said mining property and to fur-

nish the necessary capital for doing the same and after

the moneys, advanced by said defendant, had been re-

paid to him out of the proceeds of working and oper-

ating said mining property, to transfer to the said Blake

49% of said property and of the proceeds thereof, and

49% of the stock in said corporation.

IV.

That relying upon said agreement of said De Lamar,

said Blake went with said De Lamar from the State of

New York to the State of Nevada, in the year 1894, for

the purpose of carrying out and performing said agree-

ment with said De Lamar, and in said year, said De La-

mar, with assistance of said Blake, acquired the title to

said mining property and paid the purchase price there-

for, and commenced to work, operate and develop said

mining property.
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That thereafter, and prior to the date hereof, and be-

tween the said dates, said De Lamar received from the

proceeds of the said property, the purchase price

advanced and paid by him as aforesaid, together with

all the cost of developing and operating the said mining

property and in addition thereto, as plaintiff is informed

and believes and therefore alleges, the sum of seven

million dollars (17,000,000).

VI.

That prior to the date hereof, the said Blake, for a val-

uable consideration, assigned and transferred to the

Utah-Nevada Company all of his right, title and interest

in, to and under said contract and agreement with said

De Lamar, to the Utah-Nevada Company, the plaintiff

herein.

VII.

That said Blake and said Utah-Nevada Company have,

and each of them has, performed on his and its part all

the terms and conditions of said agreement with said

De Lamar, as aforesaid, to be performed by the said

Blake and the said company, but that said De Lamar

has not paid or delivered to the said Blake or the said

company, said 49% of the said property or 49% of the

proceeds of the said mining property or said 49% of the

stock in the said company so formed as aforesaid, or any

part thereof, except the sum of $7,363.44.

Wherefore, plaintiff prays judgment against the de-

fendant, De Lamar as follows

:
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For an accounting of the moneys and properties re-

ceived by the said I)e Lamar from the said mining com-

pany.

For judgment against said De Lamar for the sum of

P,422,636.0O.

For costs of suit.

For general relief.

HOUX & BARRETT,

Attys. for Plaintiff.

[Endorsed] : Filed Mar. 12, 1902. Albert B. Mahony,

Clerk. By H. H. St. Leger, Deputy Clerk.

State of California,

City and County of California,—ss.

Issac E. Blake, being first duly sworn, says : He is the

president of the plaintiff in the above-entitled action;

he has read the foregoing comphiint and knows the con-

tents thereof; the same is true of his owm knowledge,

except as to the matters which are herein stated on his

information or belief, and as to those matters he be-

lieves it to be true.

ISAAC E. BLAKE.

Subscribed and sworn to before me this 12th day of

March, 1902.

[Notary Seal] W. B. HARDING,
• Notary Public.
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In the Superior Court of the City and County of San Fran-

cisco, State of California.

UTAH-NEVADA COMPANY (a Cor-

poration),

Plaintiff,

I No. 79,980.
VS. >

'

Dept. No. 1.

JOSEPH R. DE LAMAR,

Defendant.

Petition for Removal of Cause.

To the Honorable the Siuperior Court of the City and

County of San Francisco, State of California:

The petition of Joseph R^ De Lamar, the defendant in

the above-entitled action, respectfully shows, and your

petitioner respectfully avers:

First. That your petitioner is the defendant above

named.

Second. That this action was commenced on the 12th

day of March, 1902, in the said Superior Court of the

City and County of San Francisco, State of California.

Third. That the summons, together w^ith a copy of the

complaint in said action, was served upon your peti-

tioner in the city of Los Angeles, in the county of Los

Angeles, State of California, on the 13th day of March,

1902, and not before.

Fourth. That under and by virtue of the laws of the

State of California and the rules of said Superior Court

your petitioner, as defendant in this action, always has
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been and is required to appear, answer and plead to the

complaint in said action within thirty days after the

service of the summons in said action, that is to say, on

or before the 12th day of April, 1902, and not before.

Fifth. That your petitioner has not yet in any man-

ner demurred, answered to, or pleaded in said action,

and that no issue of law or of fact has as yet been raised

or joined therein, and that the time allowed by law and

the rules of the said Superior Court of the City and

County of San Francisco for your petitioner to appear,

demur, answer or plead therein, has not expired and will

not expire until the said 12th day of April, 1902, and

that simultaneously with the filing of this petition your

petitioner has duly filed in said action and served upon

the attorneys for the plaintiff his demurrer in writing!

to the complaint herein. i

Sixth. That this suit always has been and is one of a

civil nature at law, of which the Circuit Courts of the

United States are given jurisdiction by the Act of Con-

gress of the United States entitled, "An Act to Correct

the Enrollment of an Act approved March 3d, 1887, en-

titled, ^An Act to Amend Sections One, Two, Three and

Ten of the Act to Determine the Jurisdiction of the Cir-

cuit Courts of the United States, and to Kegulate the

Eemoval of Causes from State Courts, and for other

purposes, approved March 3d, 1875,' " approved August

13th, 1888, and that this action is now pending in said

Superior Court of the City and County of San Francisco,

and that the matter in dispute therein exceeds, exclusive

of interest and costs, the sum or value and the sum and
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value of two thousand dollars, that is to say, the said

action is brought to recover the sum of |3,422,636, be-

sides costs.

Seventh. That the plaintiff herein was, at the time of

the commencement of this action, ever since continu-

ously has been, and now is, a corporation organized and

existing under the laws of the State of Iowa, and that

said plaintiff, at the time of the commencement of this

action was, ever since continuously has been, and now is,

a citizen and resident of the State of Iowa, and that

your petitioner, the defendant, was, at the time of the

commencement of this action, ever since continuously

has been, and now is, a citizen and resident of the city

of New York, in the State of New York, and that there

was, at the time of the commencement of this action,

ever since continuously has been, and now is, a contro-

versy therein between citizens of different states, to wit,

a controversy between your petitioner, the defendant

herein, a citizen of the State of New York, aud the plain-

tiff herein, a citizen of the 'State of Iowa.

Eighth. That there was, at the time of the coiu-

mencement of this action, ever since continuously has

been, and now is, a controversy therein which always

has been and now is wholly between citizens of different

states and which can be fully determined as between

them. That such controversy always has been, during

all of said last-mentioned times, and now is, wholly be-

tween the plaintiff*, a citizen and resident of the State of

Iowa, as aforesaid, and your petitioner, the defendant, a

citizen, resident and inhabitant of the State of New



12 Utah-Nevada Company

York, as aforesaid, and that the plaintiff and your peti-

tioner are the only parties to this action.

Ninth. That this petition is made and filed before

3^our petitioner ever has been or is required by the laws,

or by any law, of the State of California, or by the rules,

or by any rule, of said Superior Court of the city and

county of San Francisco, in which this suit is brought

and is pending, to appear or demur or answer or plead

to the declaration or complaint of the plaintiff herein,

and that your petitioner desires to remove the same

from said Superior Court to the Circuit Court of the

United States, for the Northern District of California,

and the Ninth Judicial Circuit, the same being the dis-

trict in which this suit always has been and now is pend-

ing, in pursuance of the provisions of the Act of the

Congress of the United States approved March 3d, 1887,

entitled, "An Act to Amend the Act of Congress ap-

proved March 3d, 1875, entitled ^An Act to Determine

the Jurisdiction of the Circuit Courts of the United

States, and to Regulate the Removal of Causes from

State Courts, and for Other Purposes,' and to Further

Regulate the Jurisdiction of Circuit Courts of the United

Stutes and for Other Purposes," and all Acts

explanatory and amendatory thereof, and to correct the

same, and particularly an Act approved August 13th,

1888, to correct the enrollment of said Act of March 3d,

1887; and that your petitioner is ready and willing to

'give all such good and sufficient surety as this Court

mav direct for its doin^ all such acts and thinus what-

soever required to be done by the provisions of said Acts
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of the Congress of the United States upon the removal

of a suit into a Court of the United States.

Tenth. That your petitioner has made and filed with

this petition, and hereby offers therewith, as good and

sufficient suretj^, according to the provisions of the said

Act of Congress, a bond made and executed by your

petitioner, as principal, and H. Wadsworth and Frank

B. King, as sureties, in the penal sum of one thousand

dollars, and conditioned that your petitioner shall enter

in the Circuit Court of the United States, for the said

Northern District of California, in the Ninth Circuit, on

the first day of the session next hereafter ensuing, a

copy of the record in this suit, and shall pay all costs

that may be awarded by the said Circuit Court, if the

said Court shall hold that this suit was improperly or

wrongfully removed thereto, and also for his there ap-

pearing and entering special bail in said suit, if special

bail were originally requisite therein.

Wherefore, your petitioner prays this Honorable

Court to accept this petition and said bond, and to

proceed no further herein, except to make an order of

removal, and to cause the record herein to be removed

into the said Circuit Court of the United States for said

Northern District of California, in the Ninth Circuit.

And your petitioner will ever pray, etc.

J. Rl. DE' LAMAR,

Petitioner.

E. SI PILLSBURY,

ALFRED SUTRO,

Attorneys for Petitioner.
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State of California,

City and County of San Fl'ancisco,—ss.

Joseph R De Lamar, being first duly sworn, deposes

and saj^s: That he is the defendant in the above-entitled

action; that he has read the foregoing petition in said

action and knows the contents thereof, and that the

same is true of his own knowledge, except as to the

matters which are therein stated on information or be-

lief, and as to those matters that he believes it to be

true.

J. E. DE LAMAR.

Subscribed and sworn to before me this 26th day of

.March, A. 1). 1902.

[iSeal] GEORGE F. UATTON,

Notary Public in and for the City and a)unty of San

Francisco, State* of California.

[Endorsed] : Filed Miiv, 2G, 1003. Albert B. Mahony,

Clerk. By A. Houston, Deputy Clerk.
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In the Superior Court of the City and County op San Fran-

cisco, State of California,

UTAH-NEVADA 00i:\fPANY (a Cor-

poration),

Plaintiff,

^g i
No. 79,980.

' Dept. No. 1.

JOSEPH n. DE LAMAE, \

Defendant.

Order Transferring Cause.

It appearing tliat the defendant in the above-entitled

action has filed his petition in due form therein, for

the removal of said cause to the Circuit Court of the

United States, for the Northern District of California,

in the Ninth Circuit, and has also filed a bond in due

form upon said removal in the sum of one thousand

dollars, with good and sufficient sureties, have been ap-

proved by this Court:

It is ordered that no further proceedings be taken in

said cause, and that the same be removed accordinc:lv.

Dated March 26, 1902.

J. M. SEAWELL,

Judge.

[Endorsed] : Filed Mar. 26, 1902. Albert B. Mahony,

Clerk. By A. Houston, Deputy Clerk.



16 Utah-N(vada Company

In the Circuit CouH of the United States, Ninth Circuit,

Northern District of California.

UTAH-NEVADA COMPANY (a Cor-

poration),

Plaintiff,

vs.

JOSEPH R. DE LAMARi,

\
Defendant.

Notice of Motion that Plaintiff Replead.

To the Above-named Plaintiff and to Its Attorneys,

Messrs. Houx & Barrett:

You will hereby please take notice that the defend-

ant in the above-entitled action will, on Monday, the

Tth day of April, 1902, at eleven o'clock, A. M. of said

day, at the opening- of the above-entitled court, or as

soon thereafter as counsel can be heard, move the Hon-

orable, the above-entitled Court, for an order compelling

the plaintiff to replead in said action by pleading in sep-

arate actions the matters at law and the matters in

equity which are now united in the complaint on file in

said action.

Said motion will be made upon the ground that in the

said complaint there are improperly united causes of

action for equitable relief with a cause of action for

legal relief, that is to say, a cause of action for an ac-

counting of money and property alleged to have been

received 'by the defendant with a cause of action to

recover from the defendant the sum of ^,422,r>36; and
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that said causes of action for equitable and legal relief

are improperly united and joined together in the said

complaint contrary to and in violation of the practice

and procedure of the above-entitled Court.

Said motion will be made upon this notice and upon

the papers and pleadings on file herein.

Dated San Francisco, April Tth, 1D02.

E. S. PILLSBURiY,

ALFRED SUTRO,

Attorneys for Defendant.

Good cause appearing therefor, it is hereby ordered

that the time for serving the foregoing notice be, and

the same is hereby shortened, and that said notice may

be served this Tth day of April, 190'2, upon the attor-

neys for the plaintiff in the above-entitled action at

any time before the opening of the above-entitled court

on said day.

Dated San Francisco, April Tth, 1902.

WM. W. MORROW,
Judge.

Received a copy of within notice admitted this Tth

day of April, 1902, at 10:50 A. M.

HOUX i& BARRETT,

Attvs. for Plff.

[Endorsed] : Filed April T, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk,
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In the Circuit Court of the TJnited States, Ninth Circuit,

Northern District of California.

Removed on Petition of Defendant from the Superior

Court in and for the City and County of San Fran-

cisco, State of California.

UTAH-NEVADA COMPANY (a Cor-

poration),

Plaintilf,

vs.

JOSEPH R. DE LAMAR,
Defendant.

Notice of Motion to Remind Cause.

To the Defendant Above Named and His Attorneys,

E. S. Pillsbury, Esq., and Alfred Sutro, Esq.:

The plaintiff above named objecting to the jurisdic-

tion of the above-entitled court over said cause, and

to the removal of said cause from the Superior Court

in and for the City and County of San Francisco, State

of California, hereby gives notice that said plaintiff

will, on Monday, the 26th day of May, 1902, at the hour

of 10 o'clock A. M. of that day, or as soon thereafter as

said plaintiff can be heard, move said Circuit Court in

the courtroom thereof in the Appraisers' Building,, cor-

ner Washington and Sansome streets, in the city and

countv of San Francisco, State of California, for an or-

der remanding said cause to the said Superior Court in

and for the City and County of San Francisco, upon the

grounds that the above-entitled Circuit Court has no
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jurisdiction over said cause and the parties thereto, and

that said cause was improperly and illegally removed

from said Superior Court to said Circuit Court for the

reason that the plaintiff above named is the sole plaintiff

in said cause and the defendant above named is the sole

defendant in the said cause, and each and both plain-

tiff and defendant are citizens of States other than the

State in which said cause was commenced and w^ere said

citizens at the time of the commencement of said ac-

tion, and that said plaintiff was not, at the time of the

commencement of said action, or at any time since, a

citizen of said State of California, and that the petition

of defendant above named, upon which said cause was

removed from said Superior Court to said Circuit Court^

does not state facts or matters or things sufficient to con-

stitute a cause for the removal of said action from said

State C^urt to said United States Court, nor any cause

for the removal of an action from the said State Court

to the United States Court provided for in the Acts of

Congress of the United States upon that subject.

Said motion will be made upon said petition of said

defendant and the pleadings, and this notice, in said

cause.

Dated this 22d day of M5ay, 1902.

HOUX & BARRiETT,

Attys. for Plaintiff.

rjood cause appearing therefor, it is hereby ordere<i

that the time for giving the above notice of the above

motion is hereby shortened to two days and said notice
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may be served on or before Friday, the 23d day of May,

1902. ,
i

MORROW,

Judge of said Court.

Receipt of a copy of the within motion and order

admitted this 23d day of May, 1902.

B. S. PILLSBURY,

ALFRED SUTRO,

Attorneys for Defendant.

[Endorsed] : Filed May 24, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to AAdt, the July term, A. D. 1902, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the City and County of San Francisco, on Saturday,

the 19th day of July, in the year of our Lord one

thousand nine hundred and two. Present: The

Honorable JAME8 H. BEATTY, District Judge,

District of Idaho, designated to hold and holding

said Circuit Court.
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UTAH-NEVADA COMPANY

vs. \ N!o. 13,220.

J. R. DE LAi\lAR.

Order Denying Motion to Remand Cause and Extending Time

to Recast Pleadings.

Plaintiff's motion to remand herein, heretofore heard

and submitted, having been fully considered, and the

oral opinion of the Court having been delivered, it is,

in accordance with said opinion ordered that said mo-

tion be, and hereby is, denied, and plaintiff is allowed

an exception to this ruling. Notice of the denial of

motion to remand being waived by plaintiff's attorney,

in open court, it is further ordered that plaintiff have

ten days from this date within which to recast its plead-

inirs herein.
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In the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California,

Removed from the Superior Court in and for the City

and County of San Francisco, State of California,

on Petition of Defendant.

UTAH-NEVADA COMPANY (a Co:-

poration),

Complainant^

vs. ) No. 13,220A.

JOSEPH R. DE LAMAR,

Respondent.

Bill in Equity.

To the Honorable Judges of the Above-named Circuit

Court

:

The Utah-Nevada Company, above named, a corpora-

tion, and at the commencement of this action and ever

since, a citizen and resident of the State of Iowa, and

continuing to object to the jurisdiction of said Circuit

Court, bring this its bill against Joseph R. De Lamar,

above named, at the commencement of this action and

ever since, a citizen of the State of New York, and

thereupon your orator complains, shows and says:

That the complainant, Utah-Nevada Company, above

named, was, on the 27th day of March, 1894, and ever

since has been and still is a corporation, duly created

and existing under and by virtue of the laws of the

State of Iowa, with its principal place of business there-
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in, and organized and created for the purpose and ob-

ject, among other things, of establishing, maintaining,

operating and carrying on a general investment, loan,

construction and operating business within the States

and Territories of the United States, and to acquire,

maintain, deal in, dispose of pipes, mining interests and

properties, mineral lands and deposits, mills and mill

sites, water rights, and any other valuable mineral de-

posits and including properties of all kinds, real, per-

sonal and mixed, mining, milling and the reduction of

ores, and to deal in all kinds of stocks, and also to deal

in the stocks and bonds of other corporations, and to

have, possess and exercise all other powers usually in-

cident to such corporations, and among w^hich, to sue

and to be sued by its corporate name, to make con-

tracts, acquire and transfer all kinds of property and

to do and perform all acts and every thing necessary

to accomplish and fully carry out the objects and pur-

poses of the corporation, and those that may be deemed

necessary in transaction of its business.

That the said Joseph R. De Lamar, was at the time of

the commencement of this action, and ever since has

been, and still is, a citizen of the State of New York.

That on or about the 23d day of January, A. D. 1894,

D. A. Reeves, Frank Wilson, A. W. Ellis and W. C.

Parian, were the owners and in possession and working

and developing those certain mining claims situated and

being in Ferguson Alining District, County of Lincoln,

and State of Nevada, and commonly known and desig-

nated as the ^'Monitor," the ^'Monitor No. 2," the ^^Mon-
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itor Dump," the "Princess," the segreg'ated west half of

the "Cliff," an undivided three-fourths of the "Million-

aire" and an undivided seven-eighths of the "Lucky

Bar" ; that while said Reeves, Wilson, Ellis and Parian

were the owners, and in possession, and working said min-

ing claims, they and each of them entered into a written

agreement w ith one Samuel T. Godbe, then a citizen and

resident of the then Territory, now State, of Utah,

wherein and w^hereby said Reeves, Wilson, Ellis and

Parian agreed, for a valuable consideration set forth

in said written agreement, to sell and convey to said

Godbe, and said Godbe agreed therein to buy from them,

the claims hereinbefore mentioned, upon either of the

following terms and conditions as said Godbe might

elect, to wit. First: On the payment in cash, by said

Godbe, and said Godbe agreed therein to buy from them

said 3d day of January, 1894; or. Second: On the pay-

ment of 1200,000.00 of w^hich amount, |40,000.00 was to

be paid within 30 days from said last-named date, and

the remainder in three equal payments in six, eighi and

ten (6-8-10) months, respectively, at the banking-house

of Wells, Fargo Co., in Salt Lake City, Utah; said Godbe

to pipe in water to the vicinity of said mining claims

and there to erect, on some suitable site, contiguous

to said mines, a quartz-mill of 40 stamps, of a pattern

suitable and best adapted to the workings of the ores

of said claims, said mill to be contracted for at the low-

est possible cash price consistent with first-class con-

struction and w^orkmanship, and Godbe to acquire title
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to the water which might be brought in, and said water

to be conveyed to said mines in a substantial iron pipe;

in the event that pumping engines should be needed for

said water supply, the same to be of first grade and

quality in every respect, and said water and mill-plants,

when completed, should be first-class in every respect,

and to cost not less than $50,000.00 nor more than f80,-

000.00, the said mines and said plants, when completed,

to be operated and controlled by said Godbe in an econ-

omical manner; should said Godbe fail to make either

of said payments, when the same became due, he should

immediately forfeit to said Reeves, Wilson, Ellis and

Parian all payments which had ibeen made thereunder,

together with an undivided one-half interest in said

water and mill properties and in all improvements; said

Godbe to have immediate possession of said mining

claims on making said first payments and to have all

ore then extracted and in said mines, or which might

be lying on the dumps thereof; said Reeves, Ellis, Wil-

son and Parian to have free access to said mines and

mill until said final payments and the deeds passed as

provided in said agreement; said agreement, and each

and every condition thereof, to apply to and bind the

heirs, executors, administrators, representatives of all

parties thereto.

That on the 10th day of March, 1894, for a considera-

tion of $5,000.00, and by an instrument in writing speci-

fying the consideration therefor, said Reeves, Wilson,

Ellis and Parian extended the time for performing said

contract and making said payments, by said Godbe, for
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a period of 60 days, respectively, from the time men-

tioned in said agreement for said payment.

That on the 2Tth day of January, 1894, James Xes-

bitt, George Nes>bitt, Mrs. Julia McFadden, individually

and as administratrix of the estate of James McFadden,

deceased, and H. A. Cohen, were the owners and in pos>

session and working and developing that certain min-

ing claim situated in said Ferguson Mining District,

and commonly known and designated as the '^Jim Crow''

mine, and mining claim. That while said Xesbitts, Mc-

Faddens and Cohen were the owners, possessed and

working said ^'Jim Crow" mine, as aforesaid, they en-

tered into an agTeement in writing with said Godbe,

wherein and whereby they agreed to sell and con-

vev, and said Godbe aj2:reed to buv, the said ^'Jim

Crow" mine upon the following terms and conditions,

to wit: For the sum of $150,000.00, of w^hich amount

130,000.00 was to l>e paid at or before 30 days from said

last-named date, and the remainder in three equal

payments in six, eight and ten (6-8-10) months re-

spectively; said Godbe to pipe in water to the vicinity

of the said mining claim and there to erect, on

some suitable site, contiguous to said mines, a quartz-

mill of 10 stamps, of a pattern suitable and best

adapted to the workings of ^'Jim Crow" mine ore; said

mill to be contracted for at the lowest possible price

consistent with first-class construction and workman-

ship, and said Godbe to acquire the title to the water

brought in and the water conveyed in a substantial iron

pipe; and in the event that pumping engines are needed
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in the water supply, the same to be of first grade qual-

ity in every respect, said water and mill plants, Avhen

completed, to be first-class in every respect, and to cost

not less than |50,000,00 nor more than $80,000.00: said

mine and mill, when completed, to be operated and con-

trolled by said Godbe in an economical manner, and

from the product thereof, said balance of $120,000.00 to

be paid in said periods of six, eight and ten (6-8-10)

months, as aforesaid, or otherwise, and sooner if said

Godbe so elected: said Godbe to have immediate posses-

sion of said mines upon making said first payment and to

take all ore which might be in said mine or lying in the

dumps, thereof, and to pay the lessee, then in posses-

sion, a reasonable price for the extraction of the same

and work to April 22d, 1894; the deed to said mine to

be placed in escrow with parties as might be hereafter

agreed upon; should ^aid Godbe fail to make either of

said payments, when due, he should immediately forfeit

all payments made under said agreement, together with

an undivided one-half interest in said water and mill

properties; each and every conditicm of said agreement

to apply to and bind the heirs, administrators, executors

and representatives of all the parties to said agreement.

That on the 10th day of March, 1894, the said Nes-

bitts, McFaddens and Cohen, for a valuable considera-

tion, named in the writing evidencing^ the extension

of time, and by an instrument in writing, extending

the time of making the payments, in said last-named

agreement, 60 days respectively, from and after the
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time fixed in said agreement for their payments, re-

spectively.

That immediately after said Godbe had obtained said

extension of time upon each of said agreements, for the

sale and purchase of said mining properties, he pro-

ceeded from the State of Nevada, where said agree-

ments and said writings extending the time were exe-

cuted and made to the city of New York, State of New

York, and on the 27th day of March, 1894, in said city

of New York, sold, transferred and assigned, for a valu-

able consideration and by instruments in writing, said

agreements to sell and purchase said properties and

said writings giving extension of time, and each of

them, to one Isaac E. Blake, who was then in the city

of New York, State of New York, and delivered to said

Blake the report of an expert mining engineer upon

said properties, and said Blake from thence was and re-

mained the owmer and holder of said agreements to sell

and purchase, and said extension of time, and each of

them, subject to the agreement between said Blake and

said De Lamar, hereinafter set forth, from and after

the same was made by said De Lamar and said Blake.

That immediately after said agreements to sell and

purchase were sold, transferred and assigned to said

Blake, as aforesaid, he, the said Blake, applied in said

city of New York, to one 0. 0. Dodge, to furnish and

advance the money necessary to perform on the part of

the buyer each of said agreements to sell and purchase,

and to plant and work each of said properties; that
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said Dodge there and then offered to said Blake to asso-

ciate himself with said Blake in acquiring the legal

title to said properties for the purpose of extracting

the mineral therefrom, and working the said mines, and

to furnish and advance said money necessary therefor,

and to immediately send his, the said Dodge's, mining

expert to examine the said properties, for the considera-

tion and upon the terms made by said Blake with said

De Lamar hereinafter mentioned, except that said

Blake should have 50 per cent, instead of forty-nine per

cent of the profits and of the stock issued for said prop-

erty and of the profits as hereinafter mentioned.

That complainant is informed and believes and there-

fore alleges , that on or about the 6th day of April, 1894,

and while said Blake was considering said offer from

said Dodge, he, the said Blake, in the city of New York,

State of New York, informed said De Lamar of said

Blake's owning and holding said agreements to sell and

purchase and of said offer by said Dodge, and of the

great value of the said properties, and thereupon, in

said city of New York, said Blake and said De Lamar

made and entered into the following agreement, to wit:

Said Blake, in consideration of the premises and the

covenants and consideration to be kept and performed

by said De Lamar, hereinafter mentioned, agreed with

said De Lamar to terminate all negotiations with said

Dodge and all other persons except said De Lamar in

reference to said properties and to associate with said

De Lamar and assist the latter in obtaining the legal

title to said properties as security to the latter, for the
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money to be advanced hereinafter mentioned, and for

the purpose of working and extracting the mineral

therefrom, and of planting, working and developing the

same, and of transferring the same to a corporation,

for the purpose of possessing and w^orking said prop'-

erties for the purpose of extracting the mineral there-

from, and to use and contribute said agreements to sell

and purchase, and each of them, toward said enterprise,

and to obtain transportation for himself and said De
Lamar from said city of New York to Milford, Nevada,

and return, and to go to said mines with said De Lamar,

and show the same and said expert's report to the said

De Lamar, and to assist him in examining said prop-

erties and in acquiring the legal title to said properties

and the possession thereof, for the purpose of said en-

terprise, as aforesaid, and to allow said D^ Lamar to

have the title, possession, control and products of said

properties, and work the same, as security for the

money advanced and furnished by him in carrying out

said enterprise.

And said De Lamar, on or about said 6th day of April,

1894, in consideration of said Blake's said agreement

with said De Lamar, and the premises, agreed w4th

said Blake to go personally with said Blake and exam-

ine the said properties, and to associate himself with the

said Blake in acquiring the legal title to said properties

for the purpose of working and extracting the mineral

therefrom, and to furnish and advance the money nec-

essary to acquire the legal title to said properties for

the purposes aforesaid and to plant and work said prop-
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erties, provided said properties were of sufficient value

to justify and secure him in furnishing- and advancing

said monevs, and that he did furnish and advance said

mone}^ and that he should receive and hold the legal

title, possession and control of said properties and prod-

ucts and profits thereof, and the stock, and dividends

thereon, issued for the said properties in the event that

said properties were conveyed to a corporation as afore-

said, as security for said moneys, until the said moneys

were repaid to him, and work said properties, and fur-

ther agreed that so soon as the profits of said i)roperties

should be sufficient to have repaid said De Lamar the

said money furnished and advanced by him as afore-

said, then he. the said De Lamar, would turn over and

deliver to saJd Blake 49 per cent of the total capital

stock of the corporation to which said properties should

be transferred, as aforesaid, and the dividends accruing

on said 49 per cent from the time of said repayment,

and that he, the said De Lamar, would pay and deliver

to said Blake 49 per cent of the net profits from said

properties accruing after said De Lamar had been re-

paid the moneys advanced and furnished by him as

aforesaid, in whatever form said net profits were re-

ceived by said De Lamar.

That the sum of |120,000.00', or thereabouts, was a

sufficient amount of money to make the first payments

mentioned in said agreement to sell and purchase and to

erect the said mill and obtain said water and cause

said properties to produce profitable results from the

workings and developments thereof, and that at the



32 JJtall-Nevada Company

time of said offer, and of the agreement with said De
Lamar, hereinbefore set forth, there was ore upon the

dumps and in sight in said mines described in said

agreements, of the value of |900,000.00 over and above

the cost of making said payments and erecting said

mill and obtaining said water and working and develop-

ing said properties which were then of more than suffi-

cient value to justify and secure the moneys to be fur-

nished and advanced as aforesaid, and contained a

large body of gold-bearing ore running from $50.00 to

I12O.0O per ton, all of which was known to said De

Lamar at the time he received the legal title to said

properties hereinafter mentioned.

That immediately after said De Lamar had made said

agreement with said Blake, and on or about the 10th

day of April, 1894, said Blake, relying upon said agree-

ment of said De Lamar, terminated all negotiations

with said Dodge and all other persons except said De

Lamar in reference to said properties, and obtained

railroad transportation for himself and said De Lamar

from said city of New York, to Chicago, State of Illinois,

and from thence to said town or city of Milford, State

of Nevada, and said Blake and said De Lamar there-

upon and upon said transportation, proceeded together,

from said State of New York to said mines and arrived

there on or about the 18th day of April, 1894, prior to

the time for making said first payments and said Blake

there and then showed said report and said mines to

said De Lamar and the latter and said Blake there and

then examined the said mines and there and then the
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said De Lamar found the same to be of sufficient value

to justify and secure the moneys to be furnished and

advanced as aforesaid, and of a much greater value.

That at the time the said extension of time for the

making of said payments on said agreements were

made, the sellers in said agreements, and each of them

respectively claimed to have a good and merchantable

title to the properties named in each of said agreements

respectively, and the said titles were, at that time,

good and merchantable, and free from litigation, but

that between said 10th day of March, 1894, and the

18th day of April, 1894, an action had been commenced,

in a court of record and being a court of general juris-

diction and of jurisdiction over the title to said proper-

ties, and over the judicial district in which said prop-

erties were located, affecting the title to all of said

properties, and relating to the exact location of the

apex of the lode or vein, bearing the rich mineral ore

hereinafter mentioned, and dissensions and unfriendly

relations had arisen and existed among the parties

thereto, and said sellers; that on said 18th day of April,

1894, and up to the time said properties were conveyed

to said De Lamar, said last-named action was still pend-

ing and undetermined and the sellers, in each of said

agreements, could not, nor could any of them, give or

convey a good and merchantable title to the properties

named in said agreements respectively, or either of

them. That by reason of the last-named suit and said

defect of title and said dissension, and on or about the

22d day of April, 1894, said Blake and said De Lamar,
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in pursuance to and under said agreement with each

other, were able to and they did obtain a conveyance

to said De Lamar of the legal title of said properties

named in said agreement with said Reeves, Wilson, Ellis

and Parian for the sum of $90,000.00 or thereabouts,

and the legal title of the said "Jim Crow'^ mine and

mining claim for the sum of about $50,000.00 and the

legal title to said properties and each of them were

then and there taken in the name of said De Lamar and

conveyed to him as security as aforesaid, and he there

aaid then furnished and advanced the money therefor

and he took possession of the same and commenced

working and operating and developing the same as

aforesaid, during the month of April, 1894, and con-

tinued to do so until the said properties were trans-

ferred to the De Lamar's Nevada Gold Mining Company,

hereinafter mentioned; that upon information and be-

lief some time during the latter part of the 3^ear 1894,

or the first part of the year 1895, said De Lamar or-

ganized and created a corporation in the State of New

Jersey under and by virtue of the laws thereof, and

under the name of De Lamar's Nevada Gold Alining

Company, and that on or about said last-named date,

said De Lamar transferred the said properties to said

last-named corporation, and the latter, in consideration

therefor, issued to said De Lamar all the shares of the

capital stock of said last-named corporation, except a

few shares, the exact number of which few shares is

unknown to complainant, and the last-named corpora-

tion ever since has been and still is in possession of.
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working, operating and developing said properties, or

was a short time ago, and said De Lamar has ever since

held and now holds the said stock and dividends there-

on.

Upon information and belief, that subsequent to the

said acquiring of said properties, but the exact date

thereof is unknown to complainant, said De Lamar re-

ceived from the net profits of said property, and the

dividends upon said stock, sufficient money, and there

was repaid to him out of said profits and dividends, so

received by him, the amount of money furnished and ad-

vanced by him in acquiring, planting, working, operat-

ing and improving said properties as aforesaid, that said

complainant does not know the exact amount of the

products, issues and profits of said properties and the

dividends on said stock since the same were taken pos-

session of by said De Lamar, as aforesaid, but the com-

plainant is informed and believes, and therefore charges,

that said De Lamar has stated and complainant says,

that said De Lamar has taken from said properties,

since he took possession thereof, as aforesaid, and the

commencement of this action, the sum of $13,000,000.00.

That complainant does not know the exact portion

of said $13,000,000 that were and are profits, and the

amount of said dividends, but complainant is informed

and believes and therefore charges, that about $10,000,-

000.00 of said $13,000,000.00 were and are net profits and

dividends upon the said stock issued to and held by

said De Lamar.

That said Blake has not, nor has complainant, re-
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ceived any of the products, issues or profits of said

properties, or any part thereof, or said 49 per cent, and

the dividends thereon, or any part thereof, of the stock

of said De Laniards Nevada Gold Mining Company, ex-

cept that in equity said De Lamar should be credited

with the sum of $7,363.44.

That said Blake has duly performed all the condi-

tions on his part to be performed of said agreement

with said De Lamar, and did use and contribute each of

said agreements to sell and purchase towards said en-

terprise, and in acquiring said legal titles as aforesaid.

That said De Lamar has not turned over or delivered

to said Blake or this complainant or at all said 49 per

cent of said stock and the said dividends thereon and

of said profits or any part thereof except said $7,363.44,

but has failed and refused and still fails and refuses

to do so.

That said Isaac E. Blake, prior to the commencement

of this action, and for a valuable consideration, as-

signed and transferred to the complainant herein, the

Utah-Nevada Company, all his right, title and interest

in and to the said agTeement with said De Lamar and

his claim against said De Lamar, growing out of and

arising from his said agreement with said De Lamar,

and to said 49 per cent of said stock and said dividends

and said profits and every part thereof.

That upon information and belief, soon after said

De Lamar was repaid the moneys furnished and ad-

vanced by him as aforesaid, he departed from the United

States and remained absent therefrom for a period of
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more than two years between his said departure and

the commencement of this action, and that ait the time

he received said repayment he was absent from the

State of California and ever since has been absent from

said State except for a period of about three months.

Wherefore, this complainant prays:

First. That your Honors require and command the

said Joseph I\. De Lamar to plead herein, within the time

required by the rules of this Court and then and there

to answer all and singular the matters aforesaid, but

not under oath, answer under oath being hereby ex-

pressly waived, and to stand and abide by and sustain

such direction and decrees as this Honorable Court may

order and decree.

Second. For the discovery of the number of shares

of the capital stock of said De Lamar's Nevada Gold

Mining Company, issued to and received by said De

Lamar in consideration of the transfer of said prop-

erties to said mining company as aforesaid, and the

amount of said net profits over the money furnished by

said De Lamar as aforesaid, and the amount of divi-

dends received on said stock by said De Lamar, and the

fimount of dividends which should have been or be de-

clared on said stock.

Third. For an accounting from said De Lamar in

said matters.

Fourth. For a decree that complainant is the owner

of and entitled to the possession of 49 per cent of said

stock issued to said De Lamar as aforesaid, and that

said De Lamar holds said 49 per cent of said stock is-
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sued and received by him and the dividends thereon af-

ter said repaj^ment and said net profits as aforesaid, as

trustee and in trust for complainant.

Fifth. For such other and general relief as to this

Honorable Court may seem meet and agreeable to

equity.

HOUX & BARRETT,

Solicitors and Counsel for Complainant.

GEORGE E. BATES,

JAMES G. MAGUIRE,

HIRAM JOHNSON and

W. H. METSON,

Of Counsel.

State of California,

City and County of San Francisco,—ss.

Adam Andrew, being first duly sworn, deposes and

says: That he is the president of the Board of Directors

of the above-named Utah-Nevada Company, a corpora-

tion; that he has read the foregoing bill in equity and

knows the contents thereof; that the same is true of his

own knowledge, except as to those matters therein

stated upon information and belief and as to such mat-

ters he believes it to be true.

ADAM ANDREW.

Subscribed and sworn to before me this 17th day of

December, 1902.

[Seal] O. O. PRATT,

Notary Public in and for the City and County of San

Francisco, State of California.
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Received a copy of the vathin bill in equity this 17

day of Dec, 1902.

E. S. PILLS'BURY,

ALFRED SUTRO,

Attorneys for Respondent.

[Endorsed] : Filed Dec. 18, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of tlie United States, Ninth Circuit, in

and for the Northern District of California,

UTAH-NEiVADA COMPACNYi (a Cor^

poration),

Complainant,

vs. \ No. 13,220A.

JOSEPH R. DEi LA^lAiR,

Respondent.

Answer of Joseph R. De Lamar to the Bill of Complaint of

Utah-Nevada Company.

This respondent, now and at all times saving and

reserving unto himself all benefit and advantage of ex-

ception to the many errors, uncertainties, imperfections

and insufficiencies in the complainant's said bill of com-

plaint contained, for answer thereto, or to so much

and such parts thereof as this respondent is advised it

is material or necessary for him to make answer to,

answering, says:
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The respondent does not know, and has not been

informed, save by said bill of complaint, whether the

complainant Utah-Nevada Company, above named, was

on the 27th day of March, 1894, and ever since has been

and still is a corporation, duly created and existing un-

der and by virtue of the laws of the State of Iowa, with

its principal place of business therein, and organized

and created for the purpose and object, among other

things, of establishing, maintaining, operating and car-

rying on a general investment, loan, construction, and

operating business within the States and Territories of

the United States, and to acquire, maintain, deal in

and dispose of pipes, mining interests and properties,

mineral lands and deposits, mills and millsites, water

rights, and any other valuable mineral deposits, and

including properties of all kinds, real, personal, and

mixed, mining, milling and the reduction of ores, and

to deal in all kinds of stocks, and also to deal in the

stocks and bonds of other corporations, and to have,

possess and exercise all other powers usually incident

to such corporations, and among which to sue and to be

sued by its corpoi-ate name, to make contracts, acquire

and transfer all kinds of property and to do and per-

form all SiiCts and everything necessary to accomplish

and fully carry out the objects and purposes of the

corporation, and those that may be deemed necessary

in transaction of its business, as alleged in the said

bill of complaint, and he therefore leaves the complain-

ant to make such proof thereof as it may be ad\ised is

material and as it may be able to make.
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The respondent does not know, and has not been in-

formed, save by said bill of complaint, whether on or

about the 23d da}^ of January, A. D. 1894, D. A. Reeves,

Frank Wilson, A. W. Ellis and W. C. Parian, w^ere the

owners and in possession and working" and developing

those certain mining claims situated and being in Fer-

guson Mining District, county of Lincoln, and State of

Nevada, and commonly known and designated as the

Monitor, the Monitor Number 2, the Monitor Dump, the

Princess, the segregated w^est half of the Cliff, an un-

divided three-fourths of the Millionaire, and an undi-

vided seven-eighths of the Lucky Bar; that while said

Eeeves, Wilson, Ellis and Parian were the owners and

in possession and working said mining claims, they and

each of them entered into a written agreement with one

Samuel T. Godbe, then a citizen and resident of the

then Territory, now State, of Utah, wherein and where-

by said Eeeves, Wilson, Ellis and Parian agreed, for

a valuable consideration set forth in said written agree-

ment, to sell and convey to said Godbe, and said Godbe

agreed therein to buy from them, the claims hereinbe-

fore mentioned, upon either of the terms or conditions

as said Godbe might elect, to wit : First, on the payment

in cash, by said Godbe, of the sum of |158,3'33.33 with-

in 30 days from said 23d day of January, 1894, or sec-

ond, on the payment of 1200,000.00, of which amount,

$40,000.00 was to be paid within 30 days from said

last named date, and the remainder in three equal pay-

ments in six, eight and ten (0-8-10) months, respectively,

at the banking-house of Wells, Fargo Co., in Sfalt Lake
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City, Utah; said Godbe to pipe in water to the vicinity

of said mining claims and there to erect, on some suit-

able site, contiguous to said mines, a quartz-mill of

40-stamps, of a pattern suitable and best adapted to

the workings of the ores of said claims; said mill to be

contracted for at the lowest possible cash price con-

sistent with first-class construction and workmanship,

and Godbe to acquire title to the water which might

be brought in, and said water to be conveyed to said

mines in a substantial iron pipe; in the event that

pumping engines should be needed for said water supply,

the same to be of first grade and quality in every re-

spect, and said water and mill plants, when completed,

should be first-class in every respect, and to cost not

less than $50,000.00 nor more than |i80,000.00, the said

mines and said plants, when completed, to be operated

and controlled by said Godbe in an economical manner;

should said Godbe fail to make either of said payments,

Avhen the same became due, he should immediately for-

feit to said Eeeves, Wilson, Ellis and Parian all pay-

ments which had been made thereunder, together with

an undivided one-half interest in said ,water and mill

properties and in all improvements; said Godbe to have

immediate possession of said mining claims on making

said first payments and to have all ore then extracted

and in said mines, or which might be lying on the dumps

thereof; said Reeves, Ellis, Wilson and Parian to have

free access to said mines and mill until said final pay-

ments and the deeds passed as provided in said agree-

ment; said agreement, and each and every condition
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thereof, to apply to and bind the heirs, executors, ad-

ministrators, representatives of all parties thereto; as

alleged in said bill of complaint, and he therefore leaves

the complainant to make such proof thereof as it may

be advised is material, and as it may be able to make.

The respondent does not know and has not been in-

formed, save by said bill of complaint, whether on the

10th day of March, 1804, for a consideration of five

thousand dollars, and by an instrument in writing, speci-

fying the consideration therefor, said Reeves, Wilson,

Ellis and Parian extended the time for performing said

contract and making said payments by said Godbe for

a period of sixty days, respectively, from the time men-

tioned in said agreement for said payments, as alleged

in said bill of complaint, and he therefore leaves the

complainant to make such proof thereof as it may be

advised is material, and as it may be able to make.

The respondent does not know and has not been in-

formed, save by said bill of complaint, whether on the

27th day of January, 1894, James Nesbitt, George Nes-

bitt, Mrs. Julia McFadden, individually and as admin-

istratrix of the estate of James McFadden, deceased,

and H. A. Cohen, were the ow^ners and in possession and

working and developing that certain mining claim sit-

uated in said Ferguson Mining District, and commonly

known and designated as the Jim Grow Mine and Mininof

Claim; that while said Nesbitts, McFaddens and Cohen

were the owners, possessed and working said Jim Crow

mine, as aforesaid, they entered into an agreement in

writing with said Godbe, wherein and whereby they
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agreed to sell and convey, and said Godbe agreed to

buy, the said Jim Crow mine upon the following terms

and conditions, to wit, for the sum of §150,000.00, of

which amount $30,000,00 was to be paid at or before

30 days from said last named date, and the remainder

in three equal payments in six, eight and ten (6-8-10)

months, respectively; said Godbe to pipe in water to

the vicinity of the said mining claim and there to erect,

on some suitable site, contiguous to said mines, a quartz-

mill of 40-stamps, of a pattern suitable and best adap-

ted to the workings of Jim Crow mine ore; said mill

to be contracted for at the lowest possible price con-

sistent with first-class construction and workmanship,

and said Godbe to acquire the title to the water brought

in and the water conveyed in a substantial iron pipe;

and in the event that pumping engines are needed in the

water supply, the same to be of first gTade quality in

every respect, said water and mill plants, when com-

pleted, to be first-class in every respect, and to cost not

less than §50,000.00, nor more than |80,000.00; said

mine and mil], when completed, to be operated and con-

trolled by said Godbe in an economical manner, and

from the product thereof said balance of $120,000.00 to

be paid in said periods of six, eight and ten (6-8-10)

months, as aforesaid, or otherwise, and sooner if said

Godbe so elected; said Godbe to have immediate pos-

session of said mines upon making said first payment

and to tiike all ore which might be in said mine or

lying in the dumps thereof, and to pay the lessee, then

in possession, a reasonable price for the extraction of
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the same and work to April 22d, 1894; the deed of said

mine to be placed in escrow with parties as might be

hereafter agreed upon; should said Godbe fail to make

either of said payments, when due, he should immedi-

ately forfeit all payments made under said agreement,

together with an undivided one-half interest in said

water and mill properties; each and every condition of

said agreement to apply to and bind the heirs, ad-

ministrators, executors and representatives of all the

parties to said agTeement; as alleged in said bill of

complaint, and he therefore leaves the complainant to

make such proof thereof as it may be advised is mate-

rial, and as it ma}^ be able to make.

The respondent does not know and has not been in-

formed, save by said bill of complaint, whether on the

10th day of March, 1894, the said Nesbitts, McFaddens

and Cohen, for a valuable consideration, named in the

writing evidencing the extension of time, and by an in-

strument in writing, extending the time of making the

payments, in said last-named agreement, 60 days re-

spectively, from and after the time fixed in said agree-

ment for their payments, respectively, as alleged in said

bill of complaint, and he therefore leaves the com-

plainant to make such proof thereof as it may be advised

is material, and as it may be able to make.

The respondent does not know and has not been in-

formed, save by said bill of complaint, whether im-

mediately after said Godbe had obtained said extension

of time upon each of said agreements, for the sale and

purchase of said mining properties, he proceeded from
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the State of Nevada, where said agreements and said

writings extending the time were executed and made,

to the city of New York, State of New York, and on

the 2Tth day of March, 1894, in said city of New York,

sold, transferred and assigned, for a valuable consid-

eration and by instruments in writing, said agreements

to sell and purchase said properties and said writings

giving extension of time, and each of them, to one

Isaac E. Blake, who was then in the city of New York,

State of New York, and delivered to said Blake the

report of an expert mining engineer upon said proper-

ties, and said Blake from thence was and remained the

owner and holder of said agreements to sell and pur-

chase and said extensions of time, and each of them,

as alleged in said bill of complaint, and he therefore

leaves the complainant to make such proof thereof as

it may be advised is material, and as it maj be able to

make; and this respondent denies that said Blake had

any agTeement Avith this respondent as in said bill of

complaint alleged, subject to which it is in said bill

of complaint alleged that said Blake remained the

owner and holder, or owner or holder, of the agreements

to sell and purchase and extensions of time in said bill

of complaint referred to, from and after the alleged

agreement was made by respondent and said Blake, or

that said Blake had any agreement with this respond-

ent, as in said bill of complaint alleged; or that said

Blake had any agreement whatsoever, or at all, with

this respondent, or that any agreement whatsoever

was made between this respondent and said Blalve
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relating to the said agreements to sell and pur-

chase, and the said extensions of time, or relating to

any of said agreements to sell and purchase, or to

any of said extensions of time, or to either or any of

them.

This respondent denies that on or about the 6th day

of April, 1894, the said Blake, in said bill of complaint

referred to, in the city of New York, State of New

York, informed respondent of Blake's owning and hold-

ing the agreements to sell and purchase, in said bill of

complaint referred to, and of the great value of the

properties in said bill of complaint referred to; or that

on or about the 6th day of April, 1894, or at any other

time, or at all, the said Blake, in the city of New York,

State of New York, or elsewhere, or otherwise, in-

formed respondent of said Blake's either owning or hold-

ing said agreements to sell and purchase, or either, or

any, of said agreements to sell, or to purchase; and this

respondent denies that thereupon, in said city of New

York, said Blake and this respondent made and en-

tered into the following agreement, to wit, said Blake,

in consideration of the premises in said bill of com-

plaint mentioned, and the covenants and considera-

tion to be kept and performed, by said respondent, as

in said bill of complaint mentioned, agreed with re-

spondent to associate with respondent and assist re-

spondent in obtaining the legal title to said properties

as security to respondent for the money to be advanced

in said bill of complaint mentioned, and for the purpose

of working and extracting the mineral therefrom, and
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of planting, working and developing the same, and of

transferring the same to a corporation for the purpose

of possessing and working said properties for the pur-

pose of extracting the mineral therefrom, and to use

and contribute said agreements to sell and purchase,

and each of them, towards said enterprise, and to ob-

tain transportation for himself and said respondent

from said city of Chicago to Milford, Nevada, and re-

turn, and to go to said mines with respondent and

show the same and the expert's report to respondent,

and to assist respondent in examining said properties

and in acquiring the legal title to said properties and

the possession thereof, for the purposes of said enter-

prise, and to allow said respondent to have the title,

possession and control and products of said properties,

and work the same, as security for the money advanced

and furnished by respondent in carrying out said enter-

prise; or that thereupon, or at any other time, or at

all, in said city of New York, or elsewhere, or otherwise,

said Blake and respondent ever made or entered into

the agreement in said bill of complaint alleged to have

been made and entered into, or that said Blake, in con-

sideration of the premises, or of any of the premises, in

said bill of complaint referred to, or of any other prem-

ises whatsoever, or at all, or of the covenants, or any

of them, or of any covenants whatsoever, or at all, or

of the consideration to be either kept or performed by

the respondent, or of any consideration whatsoever, or

at all, agreed with respondent either to associate with

respondent or to assist respondent in obtaining the legal
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or any title to the properties mentioned in the bill of

complaint, or to any of them, or to any properties what-

soever, or at all, either as security to respondent for

the money to be advanced by respondent in said bill

of complaint mentioned, or of any part of said money,

or otherwise, or at all, or for the purpose of either work-

ing or extracting" the mineral or anything else there-

from, or of planting or working or developing the same,

or any part thereof, or of transferring the same, or

any part thereof, to a corporation for the purpose of

either possessing or working said properties, or any of

them, for the purpose of extracting the mineral there-

from or for any other purpose whatsoever, or at all; or

either to use or contribute said agreements to sell and

purchase, or either, or any of said agreements, towards

said enterprise, or to obtain transportation for said

Blake and respondent, or for either of them, from New

York to Milford, Nevada, and return, or from New

York to Milford, Nevada, or return, or any other trans-

portation whatsoever, or at all, or to go to said mines,

or any of them, with respondent, or to show said mines,

or any of them, to respondent, or said expert's report,

to respondent, or to assist respondent in examining said

properties, or any of them, or to assist respondent in

acquiring the legal or any title to said properties, or

any of them, or to assist respondent in acquiring the

possession of said properties, or of any of them, either

for the purposes of said enterprise as in said bill of

complaint alleged, or any of said purposes, or for any

other purpose whatsoever, or otherwise, or at all, or
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to allow respondent to have either the title or the pos-

session or the control or the products, or any of the

products or product, of said properties, or of any of

them, or to work said properties, or any of them, either

as security for the money either to be advanced or fur-

nished by defendant in carrying out said enterprise, or

otherwise, or at all.

This respondent denies that on or about the 6th day

of April, 1894, this respondent, in consideration of the

alleged agTeement of the said Blake with the respondent

and of the premises recited in said bill of complaint,

agTeed with said Blake to go personally with said Blake

and examine the ijroperties mentioned in said bill of

complaint, and to associate himself with the said Blake

in acquu'ing the legal title to said properties, for the

purpose of working and extracting the mineral there-

from, and to furnish and advance the money necessary

to acquire the legal title to said properties for the pur-

poses in said bill of complaint mentioned, and to plant

and work said properties, provided said properties were

of sufficient value to justify and secure respondent in

furnishing and advancing said moneys, and that he did

furnish and advance said money; and that he should re-

ceive and hold the legal title, possession and control of

said properties and products and profits thereof, and

the stock and dividends thereon, issued for the said

properties in the event that said properties were con-

veyed to a corporation as in said bill of complaint al-

leged, as security for said moneys until the said moneys

were repaid to respondent, and work said properties;
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and further agreed that so soon as the profits of said

properties should be sufficient to have repaid respond-

ent the said moneys furnished and advanced by re-

spondent as in said bill of complaint alleged, then he,

the respondent, would turn over and deliver to said

Blake forty-nine per cent of the total capital stock of

the corporation to which said properties should be

transferred, as in said bill of complaint alleged, and the

dividends accruing on said forty-nine per cent from the

time of said repayment, and that said respondent would

pay and deliver to said Blake fort^^-nine per cent of the

net profits from said properties accruing after said re-

spondent had been repaid the moneys advanced and

furnished by him as aforesaid in whatever form said

net profits were received by respondent; or that on or

about the 6th day of April, 1894, or at any other time,

or at all, respondent, either in consideration of the al-

leged agreement of the said Blake with respondent, or

of any agTeement whatsoever, or at all, or of the, or any

of the, premises mentioned in the said bill of complaint,

or of any premises whatsoever, or at all, agreed with

said Blake to go personally, or otherwise, with said

Blake, or examine the said properties, or any of them,

or to associate himself with the said Blake in acquiring

the legal or any title to said property, or any part there-

of, or otherwise or at all to associate himself with

said Blake, either for the purpose of working or extract-

ing! the mineral or anything else from said properties,

or from any of them, or for any purpose whatsoever, or

to furnish or to advance the money necessary to ac-
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quire the legal or any title to said properties, or any of

them, or to furnish or to advance any money whatso-

ever, or at all, either for the or for any of the purposes,

or purpose, in said bill of complaint mentioned, or for

any purpose whatsoever, or at all; or to plant or to

work said properties, or any of them, provided said

properties, or any of them, were, or was, of sufficient

value, either to justify or to secure, respondent, either

in furnishing or advancing said moneys, or any moneys,

whatsoever, or at all, or that respondent did either

furnish or advance said moneys, or an}- moneys, or that

he should either receive or hold either the legal or any

title or possession or control of said properties, or of

any of them, or the products, or any part of the products,

or the profits, or any part of the profits thereof, or of

any part thereof, or the stock, or the dividends, or any

dividend thereon, issued for the said properties, or any

of them, in the event that said properties, or any of

them, were conveyed to a corporation as in said bill of

complaint alleged, or in any other event, whatsoever, or

at all, either as security for said moneys, or any of

them, until the said moneys, or any of them, were re-

paid to defendant, or as security otherwise, or at all,

or work said properties, or any of them, or further or

otherwise or at all agreed that so soon as the profits, or

any of them, of said properties, or any of them, should

be sufficient to have repaid respondent the said moneys,

or any part thereof, either furnished or advanced by re-

spondent, as in said bill of complaint alleged, or other-

wise, or at all, then he, the respondent, would either
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turn over or deliver to the said Blake forty-nine per

cent, or any per cent, of the total capital stock, or any

part of the capital stock, of the corporation, to which

said properties, or any of them, should be transferred,

as in said bill of complaint alleged, or of any corpora-

tion whatsoever, or at all, or the dividends accruing on

the forty-nine per cent mentioned in said bill of com-

plaint from the time of such repayment, or any part of

said dividends on said forty-nine per cent, or on any

per cent, or on any stock, either accruing from the time

of such repayment, or otherwise, or any dividend or

dividends w^hatsoever, or at all; or that respondent

would either pay or deliver to said Blake forty-nine

per cent, or any per cent, of the net profits, or any net

profits, from said properties, or from any of them, ac-

cruing after said respondent had been repaid the

moneys, or any of them, either advanced or furnished

by him as in said bill of complaint alleged, in w^hatever

form said net profits, or any of them, were received by

respondent, or otherwise, or any net profits whatsoever,

or at all.

This respondent denies that respondent had made

the agreement with said Blake set forth in said bill

of comi)laint, and denies that immediately after said

respondent had made said alleged agreement with said

Blake, and on or about the 10th day of April, 1894, said

Blake, relying upon the agreement in said bill of com-

plaint alleged to have been made by respondent, ob-

tained railroad transportation for himself and respond-

ent from New York to Chicago, State of Illinois, and
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from thence to said town or city of Milford, State of

Nevada, or from New York to said Chicago, or from

said Chicago to said town or city of Milford, or any

transportation whatsoever, or at all; and denies that

said Blake and respondent thereupon and upon said

transportation proceeded together from said State of

New York to said mines; and denies that said Blake

there and then showed said report and said mines to

respondent, or that said Blake either there or then

showed said report or said mines, or any of them, to

respondent; and denies that said Blake and respondent

there and then, or then or there, examined the said

mines, or any of them; and denies that respondent there

and then found the said mines to be of sufficient value

to justify and secure the moneys to be furnished and

advanced as in said bill of complaint alleged, and of a

much greater value, or that respondent either there

or then found the said mines, or any of them, to be of

sufficient value to justify the moneys to be either fur-

nished or advanced as in said bill of complaint alleged,

or of a much greater value.

This respondent does not know and has not been in-

formed, save by said bill of complaint, whether at the

time the extension of time, alleged in said bill of com-

plaint for the making of the payments mentioned in

said bill of complaint on the agi'eements alleged in said

bill of complaint, were made, and at the time said

agreements were assigned to said Blake, the sellers in

said agreements, and each of them, respectively,

claimed to, and did have, a good and merchantable title
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to the properties named in each of the said agreements,

respectively, and free from litigation, but that between

said 10th day of March, 1894, and the 18th day of April,

1894, an action was commenced by the sellers in one of

said agreements against the sellers in the other agree-

ment, and in a court of record and being a court of gen-

eral jurisdiction and of jurisdiction over the title to

said properties, and in the judicial district in which

said properties were located, concerning the exact lo-

cation of the apex of the lode or vein bearing rich min-

eral ore in adjacent claims of the properties in both

of said agreements, and dissensions and disagreements

had arisen and existed between the sellers in one of

said agreements and those of the other agreement; that

there were no party or parties to the last-named action

other than the sellers in said agreements, and that up

to the time the legal title to said properties was con-

veyed to respondent as in said bill of complaint stated

said last-named action was still pending and undeter-

mined, and said dissensions and disagreements still ex-

isted; that by reason of said last-named action the

sellers in each of said agreements could not separately

or independently of the sellers in the other agreement,

without the consent of said Blake, give or convey a good

and merchantable title to the properties named in said

agreements, respectively, or either of them, as alleged

in said bill of complaint, and he therefore leaves the

complainant to make such proof thereof as it may be

advised is material, and as it may be able to make.
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This respondent denies that by reason of the action

and the dissensions and disagreements in said bill of

complaint alleged on or about the 22d day of April, 1894,

said Blake and respondent, in pursuance of the agree-

ment in said bill of complaint alleged to have been made

with each other, were able to and did obtain a convers-

ance to respondent of the legal title to said properties

named in the agreement alleged to have been made with

said Eeeves, Wilson, Ellis and Parian for the sum of

$90,000, or thereabouts, and the legal title to the Jim

Crow Mine and Mining Claims for the sum of about

$50,000; or that by reason either of the action, or dis-

sensions, or any of them, or of the disagreements, or

any of them, alleged in the said bill of complaint, or

otherwise, on or about the 22d day of April, 1894, or

at any other time, or at all, said Blake and respondent,

in pursuance of the agreement in said bill of complaint

alleged to have been made with each other, or in pur-

suance of any other agreement, or otherwise, or at all,

were either able to, or did, obtain a conveyance to re-

spondent of the legal title of said properties, or of any

of them, named in the agreement in said bill of com-

plaint alleged to have been made with Reeves, Wilson,

Ellis and Parian, or of any other properties, or prop-

erty, either for the sum of $90,000, or thereabouts, or

for any sum whatsoever, or at all; or the legal title

either to the Jim Grow mine or mining claims, or to any

mine or mining claims, or any mining claim, for the

sum of $50,000, or for any other sum whatsoever, or at

all; and this respondent denies that the legal title to
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the properties mentioned in said bill of complaint, and

each of them, was then and there taken in the name of

respondent and conveyed to him as security as in said

bill of complaint alleged, or that the legal title to the

or any of the properties mentioned in said bill of com-

plaint, or to any property, was either then or there

taken in the name of respondent, or conveyed to him,

as security, as in said bill of complaint alleged, or other-

wise; and this respondent denies that respondent there

and then furnished and advanced the money therefor

and took possession of the said properties and com-

menced working and operating and developing the same

as in said bill of complaint alleged during the month

of April, 1894, and continued to do so until the said

properties were transferred to the De Lamar's Nevada

Gold Mining Company, in said bill of complaint men-

tioned, or that respondent either then or there either

furnished or advanced the money therefor, or any

money whatsoever, or at all, or that he took possession

of the said properties, or any of them, or commenced

w^orking or operating or developing the same, or any of

them, during the month of April, 1894, or from said

month of April, 1894, continued either to work or oper-

ate or develop the said properties, or any of them, as

in said bill of complaint alleged.

This respondent denies that the De Lamar's Nevada

Gold Mining Company either in the latter part of the

year 1894, or in the first part of the year 1895, in con-

sideration of the transfer by respondent of the proper-

ties mentioned in the said bill of complaint to the said
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De Lamar's Nevada Gold Mining- Company, issued to re-

spondent all the shares of the capital stock of said De

Lamar's Gold Mining- Company except a few shares, and

denies that respondent has even since said time held

and retained the said stock, and the dividends thereon,

or that respondent has ever since said time, or other-

wise, or at all, either held or retained all of said stock,

or the dividends, or any of the dividends, thereon.

This respondent denies that subsequent to the ac-

quiring of said properties respondent received from

the net profits of said property and dividends upon said

stock sufficient money, and there was repaid to respond-

ent out of said profits and said dividends so alleged to

have been received by him the amount of money fur-

nished and advanced by respondent in acquiring, plant-

ing and working, operating and improving the proper-

ties as in said bill of complaint alleged, or that subse-

quent to the acquisition of said properties, or any of

them, or at any other time, or at all, respondent re-

ceived from the net, or any, profits of said property,

or any part thereof, and dividends on said stock, either

sufficient money, or that there was repaid to him out of

either the profits or the dividends, or of any part of

the profits or of any part of the dividends in the bill of

complaint alleged to have been received by him, the

amount of money either furnished or advanced by him

either in acquiring or planting or working or operating

or improving said properties, or any part thereof, as

in said bill of complaint alleged.
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This respondent denies that respondent has stated

that he, respondent, has taken from the properties men-

tioned in said bill of complaint, or any part thereof,

since he took possession thereof, as in said bill of com-

plaint alleged, and the commencement of this action, or

otherwise, or at all, the sum of thirteen million dollars,

or any sum whatsoever.

This respondent denies that the sum of ten million

dollars of the sum of thirteen million dollars in said

bill of complaint mentioned was, and is, or was, or is,

either net profits or dividends upon the stock in said

bill of complaint alleged to have been issued to and held

by, or issued to or held by, respondent.

This respondent denies that said Blake made the

agreement in said bill of complaint alleged to have been

made with respondent, and denies that the said Blake

has duly or at all performed either all or any of the

conditions by the said Blake to be performed of any

agreement what.soever, or at all, with respondent, and

denies that said Blake used and contributed the agree-

ments to sell and purchase in said bill of complaint al-

leged towards said enterprise, and in acquiring said

legal titles, as in said bill of complaint alleged, or that

said Blake either used or contributed said agreements

to sell and purchase, or any of said agreements to sell

and purchase, or any agreement whatsoever, or at all,

either towards said enterprise or in acquiring the legal

or any titles, or title, as in said bill of complaint al-

leged, or otherwise, or at all.
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This respondent does not know and has not been in-

formed, save by said bill of complaint, whether the said

Isaac E. Blake, prior to the commencement of this ac-

tion, and for a valuable consideration, assigned and

transferred to the complainant herein, the Utah-Kevada

Mining Company, all his right, title and interest in and

to the said alleged agreement with said respondent, and

his said alleged claim against said respondent, growing

out of or arising from his said alleged agreement with

respondent, and to said forty-nine per cent of said stock

and said dividends and said profits, and every part

thereof, as alleged in said bill of complaint, and he

therefore leaves the complainant to make such proof

thereof as it may be advised is material, and as it may

be able to make.

This respondent denies that soon after respondent

was repaid the moneys furnished and advanced by him

as in said bill of complaint alleged, he departed from

the United States, and that he has been absent from the

State of California ever since he received said repay-

ment, except for a period of about three months.

And this respondent further answering the said bill

of complaint, and as a further and second defense there-

to, avers that the complainant has a full, complete,

speedy and adequate remedy at law against respondent

for all causes of action stated, or attempted to be

stated, in complainant's said bill of complaint.

And this respondent further answering the said bill

of complaint, and as a further and third defense there-

to, avers and charges the fact to be that the complain-
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ant herein has been guilty of gross laches in prosecut-

ing its pretended rights, and that the complainant has

long acquiesced in the adverse rights asserted by the

respondent.

And this respondent further answering the said bill

of complaint, and as a further and fourth defense there-

to, avers that the cause of action in said bill of com-

plaint attempted to be stated is barred by the provisions

of subdivision 3 of section 338 of the Code of Civil Pro-

cedure of the State of California.

And this respondent further answering the said bill

of complaint, and as a further and fifth defense there-

to, avers that the cause of action in said amended com-

plaint attempted to be stated is barred by the provisions

of subdivision 1 of section 339 of the Code of Civil Pro-

cedure of the State of California.

And this respondent further answering the said bill

of complaint, and as a further and sixth defense there-

to, avers that the cause of action in said amended com-

plaint attempted to be stated is barred by the provisions

of section 361 of the Code of Civil Procedure of the

State of California.

Wherefore, this respondent having fully answered,

confessed, traversed and avoided or denied all the mat-

ters in the said bill of complaint material to be an-

swered according to his best knowledge and belief, hum-

bly prays this Honorable Court to enter its decree, that

the respondent be hence dismissed, with his reasonable

costs and charges in this behalf most wrongfully sus-

tained, and for such further and other relief in the
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premises as to this Honorable Ct)urt may seem meet and

in accordance with equity.

E. S. PILL/SBURY,

PILLSBUKY, MADISONi & SUTRO,

Attorneys for Respondent.

Northern District of California,

Sftate of California,

City and C^ounty of San Francisco,—ss.

E. S. Pillsbury, being first duly sworn, deposes and

says: That he is one of the attorneys for the respondent

in the above-entitled action; that the reason this affi-

davit is not made by the respondent but is made by af-

fiant is that the respondent is absent from the county

of San Mateo, State of California, where affiant resides,

and that the respondent is also absent from the city

and county of San Francisco, State of California, where

the other attorneys for the respondent reside; that the

respondent is in Europe; that affiant has read the fore-

going answer and that the same is true of his own knowl-

edge, except as to the matters which are therein stated

on information or belief, and as to those matters that

he believes it to be true.

E. S. PILLSBURY.

Subscribed and sworn to before me this 13th day of

July, A. D. 1903.

[Seal] ADELINE COPELAND,

Notary Public in and for the City and County of San

Francisco, State of California, 232 Ci'ocker Building.
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Service of within answer admitted this 13th day of

July, 19Q3.

HOUX & BAERETT,

Atty. for Plff.

[Endorsed] : Filed July 14th, 1903. Southard Hoff-

man. Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Circuit Court of the TJmted States, Ninth Circuit,

Northern District of California,

UTAH-NEVADA COMPANY,

Complainant,

vs
* No. 13,220A.

JOSEPH E. DE LAMAR,

Defendant. I

Enrollment.

The complainant filed its bill of complaint herein on the

18th day of December, 1902, which is hereto annexed.

On the 16th day of January, 1903, a demurrer was filed

herein, which is hereto annexed.

On the 16th day of January, 1903, exceptions to bill for

impertinence were filed herein, which are hereto annexed.

On the 7th day of March, 1903, the master to whom the

exceptions to bill were duly referred, filed a report herein,

w hich is hereto annexed.

On the 14th day of March, 1903, complainant's excep-

tions to master's report were filed herein, which are hereto

annexed.
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On the 30 til da^^ of March, 1903, an order sustaining,

etc., demurrer and overruling, etc., exceptions to mas-

ter's report, ^ as made and entered herein, a copy of said

order is hereto annexed.

On the 17th day of April, 1903, an amendment to bill

was filed herein, whirh is hereto annexed.

On the 14th day of July, 1903, an answer was filed here-

in, which is hereto annexed.

On the 5tli day of October, 1903, a replication to answer

was filed herein, which is hereto annexed.

On the 13th day of October, 1903, a motion for leave

to file amended bill, etc., was filed herein, v.iiich is hereto

annexed.

On the 9th day of November, 1903, an order granting

motion for leave to fi]e amended bill was made and en-

tered herein, a copy of which is hereto annexed.

On the nth day of November, 1903, a second amend-

ment to bill was file<l herein, which is hereto annexed.

On the Tth day of December, 1903, an answer to second

amendment to bill was filed herein, which is hereto an-

nexed.

On the 4th day of January, 1904, a replication Avas filed

herein, Avhich is hereto annexed.

On the 19th day of February, 1904, a notice of motion

for an order dismissing bill was filed herein, which is here-

to annexed.
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On the 25th day of March, 1904, an order granting mo-

tion to dismiss and order dismissing bill, etc., was made

and entered herein, a copy of which is hereto annexed.

Thereafter a decree was signed, filed and entered herein,

in the words and figures as follows, viz

:

At a stated term, to wit, the March term, A. D. 1904, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Friday, the

25th day of March, in the year of our Lord one thou-

sand nine hundred and four. Present: The Honor-

able WILLIAM W. MOKROW, Circuit Judge.

UTAH-NEVADA COMPANY (a Corpo-
\

ration
)

,

Complainant,

vs. ) No. 13,220A.

JOSEPH R. DE LAMAR,
Defendant.

Decree.

The Court having ordered that this cause be dismissed

for failure on complainant's part to comply with the

sixty-ninth equity rule in the matter of taking testimony,

and tliat a decree be filed and entered herein accordingly,

with costs to defendant.
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Whereupon, on consideration thereof, it is ordered, ad-

judged and decreed that complainant's bill of complaint

herein and amendments thereto be and hereby are dis-

missed, and that defendant recover from complainant his

costs herein expended taxed at $59.90.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed and entered March 25, 1904.

Southard Hoffman, Clerk.

Jn the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

UTAH-NEVADA COMPANY (a Corpo-

ration
)

,

Complainant and Appellant.

No. 13,220A.
TS.

JOSEPH R. DE LAM.VR,

Respondent. /

Petition for Allowance of Appeal.

To the Judges of the United States Circuit Court of Ap-

peals, Ninth Judicial Circuit:

The Utah-Nevada Company, complainant and appellant

in the above-entitled cause, feeling itself aggrieved by the

rulings in said cause of the Circuit Court and the orders

and decrees made therein on the 25th day of March, 1904,1 7 7
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^^ herein and whereby, among other things, it was ordered

that complainant and appellant's motion for an order ex-

tending the time to take testimony in said cause be and

the same was denied, and wherein it w^as ordered, adjudged

and decreed that the said cause be and the same was dis-

missed, does hereby appeal to the United States Circuit

Oourt of Appeals, in and for the Ninth Judicial Circuit,

from said orders and decree of dismissal and petitions this

Court for an order allowing it, the said complainant and

appellant, to prosecute an appeal on the said final decree

of dismissal to said Circuit Court of Appeals under and

according to the laws of the United States in that behalf

made and provided and for the reasons stated in said com-

plainant and appellant's assignment of errors filed here-

with in said cause, and also that an order be made fixing

the amount of security which the complainant and appel-

lant shall give and furnish upon such appeal.

And your petitioner will ever pray, etc.

HOUX & BARRETT,

Solicitors for Complainant and Appellant.

[Endorsed] : Filed September 22, 1904. Southard

Hoffman, Clerk.
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In the Circuit Court of the United States^ Ninth Circuit,

in and for the Northern District of California.

IN EQUITY.

UTAH-NEVADA COMPANY (a Corpo-

ration),

Complainant and Appellant,

No. 13,220A.
vs.

JOSErH E. DE LAMAR,
Respondent.

Assignment of Errors.

Comes now tlio complainant and appellant above named

and files with its petition for the allowance of an appeal

herein the followin^i: assignment of errors, upon which it

will rely upon its said appeal from the decree of dismissal

made by this Honorable Court on the 25th day of March,

1904, in the above-entitled cause, to wit:

1. The above-entitled court erred in denying complain-

ant's motion to remand said cause to the State Court,

which said order denying said motion Avas entered on the

19th day of July, 1902.

2. The said court erred in entertaining and exercising

jurisdiction over said cause.

3. The said court erred in denying complainant and

appellant's motion for an order extending the time for

taking complainant and appellant's testimony in said
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cause, which said order denying- said motion was made

and entered on March the 25th, 1904.

4. The said court erred in sustaining the said De

Lamar's, respondent herein, objection to the questions

asked witness, Freudenthal, and to each of its orders sus-

taining said objections, respectively, made March 25th,

1904.

5. The said court erred in its order granting said De

Lamar's, respondent herein, motion to dismiss said cause

entered on March the 25th, 1904.

6. The said court erred in making and entering the

order and decree dismissing said cause entered on March

the 25th, 1904, and in entering a final decree therein in

favor of the said respondent for his costs against com-

plainant and appellant.

Wherefore, complainant and appellant prays a reversal

of said decree of dismissal and for an order remandinor

said cause to the State Court whence it came.

HOUX & BARRETT,

Solicitors for Complainant and Appellant.

[Endorsed] : Filed September 22, 1904. Southard

Hoffman, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

in and for the Northern District of California,

IN EQUITY.

UTAH-NEVADA COMPANY (a Corpo-

ration
)

,

Coinplainant and Appellant,

No. 13,220A.
vs.

JOSEPH R. DE LAMAR,

Respondent.

Order Allowing Appeal.

Upon motion of J. T. Houx, Esq., of counsel for com-

plainant and appellant, and on filing its petition for an

order allowing an appeal, tog'ether with its assignment of

errors,

It is ordered that an appeal be and is hereby allowed

to the United States Circuit Court of Appeals, for the

Ninth Judicial Circuit, from the final decree in said cause

dismissing said cause entered on the 25th day of March,

1904, upon the approval and filing of a bond hereby fixed

at the sum of three hundred dollars as security that said

complainant and appellant shall prosecute its said ap-

peal to effect and shall answer all damages and costs

upon said appeal, as provided by law.

Dated September 22d, 1904.

WM. W. MORROW,
Judge of said Court.

[Endorsed] : Filed September 22, 1904. Southard

Hoffman, Clerk.
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In the Circuit Court of the United States, Ninth Judicial

Circuity 'Northern District of California.

UTAH-NEVADA COMPANY, v

Complainant, I

^s-
( No. 13,220A.

JOSEPH R. DE LAMAR, \
f

I Defendant.

Praecipe for Transcript on Appeal.

To the Clerk of said Court:

Sir: Please prepare certified transcript of record upon

the appeal of the above-named complainant to the United

States Circuit Court of Appeals for the Ninth Circuit, in

tlie above-entitled cause, said transcript to consist of a

ti ue copy of th? record and proceedings in the above cause

from and incluiling the time of its institution on the

equity side of this court to this date, and to be preceded

by true copies cf the folloAving records and proceedings

from the caus(? between the same parties and numbered

13,220 viz.: Original complaint, filed March 12, 1902; peti-

tion for removal and order transferring cause, filed March

26, 1902, in Superior Court of San Francisco (and filed

in this court ^Farch 29, 1902) ; notice of motion that plain-

tiff replead, filed April 7, 1902; notice of motion to re-

mand filed May 24, 1902, and order denying motion to re-

mand, etc., entered July 19, 1902.

Dated November 6, 1905.

HOUX & BARRETT,

J. T. HOUX,

Solicitors for Complainant.
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[Endorsed] : Filed Xov. G, 1905. Southard Hofeman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States^ Ninth Judicial

Circuity Northern District of California,

UTAH-XEVADA COMPANY (a Corpo-

ration
)

,

Complainant,

vs. ) Xo. 13,220A.

JOSEPH R. DE LAMAR,

Defendant.

Certificate to Record on Appeal.

I, Southard Hoffman, Clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California, do hereby

certify the foregoing pages, numbered from 16 to 133, in-

clusive, to be a full, true and correct copy of the record

and proceedings in the above-entitled cause from and in-

cluding the time of its institution on the equity side of this

court to this date. I further certify pages numbered from

1 to 15, inclusive to be a full, true and correct copy of the

complaint filed March 12, 1902 ; the petition for removal

of cause and order transferring cause, filed March 26,

1902, in the Superior Court of the City and County of San

Francisco, State of California (said complaint, petition

for removal of cause and order transferring cause, being

filed in this court as a part of the record on removal upon

the 29th day of March, 1902) ; the notice of motion that
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plaintiff re-plead, filed April 7, 1002; the notice of motion

to remand, filed ^ilay 24, 1002, and the order denyino: mo-

tion to remand and statinp: the time to re-plead, made and

entered July 19, 1902, in the cause entitled Utah-Nevada

Company vs. J. R. Be Lamar, No. 13,220 in said Circuit

Court; that said complaint, petition for removal, order

1ransferrin<? cause, motion to re-plead, notice of motion to

remand and order denying motion to remand, etc., were

filed in said cause No. 13,220, at a time prior to the segre-

gation of the causes of action in said cause, and the filing

of an amended complaint at law in said cause No. 13,220,

and a bill in equity in this cause; and that said pages

liereto annexed numbered from 1 to and including 133.

constitute the transcript of the record upon the appeal of

1 lie complainant herein to the United States Circuit Court

of Appeals for the Ninth Circuit as directed by J. T.

Houx, Esq., solicitor for complainant, to be prepared—

a

copy of his praecipe in that behalf being a part of this

record.

I further certify that the cost of the foregoing tran-

script of re<}ord is |73.80 ; that said amount was paid by

J. T. Houx, Esq., one of the solicitors for the complain-

ant; and that the original citation issued in said cause

is hereto annexed.

In testimony whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court, this 7th day of No-

vember, A. D. 1905.

[Seal] SOUTHARD HOFFMAN,
(lerk of United States Circuit Court, Ninth pJudicial Cir-

cuit, Northern District of California.
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[Endorsed] : No. 1267. United States Circuit Court

of Appeals for the Ninth Circuit. Utah-Nevada Com-

pany, a Corporation, Appellant, vs. Joseph R. De Lamar,

Appellee. Transcript of Record. Upon Appeal from the

United Staters Circuit Court for the Northern District of

California.

Filed November 7, 1905.

F. D. MONCKTON,
Clerk.


